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ABSTRACT

The aim of this article is to analyze current contractual principles and how they can serve to protect the environment.
Initially, it seeks toanalyze the figure of the contemporary contract and the consequences of its social function. Next,
the concept of the right to an ecologically balanced environment and the necessary search for sustainability are
studied. Finally, aspects concerning the solidary function of contracts, whichis different from the social function, and
solidary liability for damage caused to the environment are analyzed. It emerges that tackling the environmental crisis
and the quest for sustainability also involves adopting contracts in line with the solidary function of contracts. The
method of approach used in the research is Miguel Reale's three-dimensional legal dialectic, accompanied by the
bibliographic research procedure.

Keywords: Contracts. Solidary function. Environment.

1 INTRODUCTION

The contract, in addition to being an individual instrument, is a social instrument for
harmonizing individual relationships, promoting the principles and values enshrined in the legal
system.

Thus, contractingis not merely a personal choice, but a social imposition in the sense
that individuals are beings endowed with vital needs, and the contract is the main peaceful and
institutionalized means of production, distribution and access to goods. In a civilized society,
contracting goes hand in hand with the entire economic process, and is not detached from it,
but must be directed towards a fair, useful and healthy circulation of wealth.

With the impact of the industrial revolution and the consolidation of capitalism, the
process of environmental degradation accelerated, giving rise to an environmental crisis. As a
result, with the advancement of the ideal of sustainable development, the aim is to establish
procedures and strategies aimed at protecting the environment, but without neglecting
economic and social development.

The global scenario calls for sustainability, balance in the management and use of
natural resources. In addition, contracts can be considered one of the most influential
mechanisms in the development of economic operations.

Since the importance of contracts in all spheres of human life is evident, the
requirement to fulfill not only a social function but also a solidary function has been introduced
into this instrument, with the aim of enabling sustainable development to be achieved, including
environmentalissues.

In this context, this study aims to analyze the solidary function of contracts and how it
can serve as a tool for protecting the environment, with a view to achieving the goals set by
sustainable development. The study of the subject is justified by the current reality of the search
to overcome the environmental crisis, in addition to the important charge of sociability and
solidarity that the new conception of contracts brings.

To this end, the research initially sought to analyze the contemporary contractual
relationship and the new social context it brings. Subsequently, the study focused on the
constitutional right to an ecologically balanced environment, covering the environmental crisis
scenario currently faced. Finally, the aspects involving the joint and several function of contracts
and the consequent joint and several liability for damage caused to the environment were
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discussed.

To this end, Miguel Reale's three-dimensional dialectical method was used in the
approach, since the starting point will be the principiological analysis of contractsin their three
dimensions, in a complementary way, in order to define their contribution to sustainable
development. A bibliographical review was also used as a research tool.

2 CONSIDERATIONS ON CURRENT CONTRACTS AND THE PRINCIPLE OF SOCIAL FUNCTION

Contracts are a type of legal business of notable social and economic relevance and,
as such, the instrument parexcellence forthe circulation of wealth.

At a time of economicliberalism, the content and essential values of the contract were
guided by the freedom to contract, based on the sovereignty of the individual will of the
contracting parties. However, with economic, social and political changes, the contractual
institute was transformed (Roppo, 2009, p. 295).

Inthis context, the classic conception of the contract as an instrument of absolute and
intangible manifestation of the will of the parties, covered by a certain immutability and the
absence of state intervention, has undergone major transformations.

The ideological nuance of the contract can be developed according to the time and
social conjuncture in which it is concluded. The contract adapts to economic and, above all,
social needs. In light of this, contracts are highly sensitive to this reality, reproducing the
objective values chosen at the forefront by the society in which they are inserted.

In order to analyze the transformations undergone by contract law, it is essential to
examine the current constitutionaltextitself. The 1988 Federal Constitution devotes Title VIl to
the Economic Order, and Article 170 gives contracts a special role, taking into account their
importance for the exercise of economicactivity (Ferreira; Oliveira, 2019, p. 248).

In this way, the freedomto contract, from the perspective of a rigid system typical of
classic contract law, is gradually being analyzed within a system of constitutional values to be
protected.

Therefore, when welook at the contractinthe 1916 Code, we realize that it was liberal
and individualistic, being the maximum expression of the autonomy of will. According to
Campello and Santiago (2012, p. 1839) these features characterized "the first dimension of the
contract and strengthened its individual function".

In this scenario, the contract fulfilled a function that was far removed from the social
function enshrined in the current Code. The contract designed by the CivilCode of 2002, in turn,
carries a great deal of sociability and, in the words of Campello and Santiago (2012, p. 1839)
"The contract assumes, in this perspective, asecond and new dimension, in which the aimis to
guarantee a balance between private interests and social interests".

Thus, the contract, described by Roppo (2009, p. 32) as the "driving force of
capitalism", takes on new functions, alongside the traditional economic function. From the
autonomy of will, a hallmark of the Liberal State, to private autonomy, the freedomto contract
is subject to limitations, such as social function, objective good faith, constitutional principles
and values.
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The old contractual design no longer prevails in the face of a Constitution that places
the human person at the center of the legal system, enshriningit as a pre-eminentvalue. Thus,
for Nalin (2008, p. 46) "It is on the basis of this relocation of legal figures that we seek to
reconstitute the idea of contract, always centered on the figure of the human person
(contracting subject) and their constitutional protection".

The contractual institute cannot be considered inisolation, since itinterferes, negatively
and positively, in assets held not only by certain individuals, but by society. In this way, in order
to abandon the single pactual scope of satisfying the interests of the contracting parties, the
social objective of protecting the interests of the community is established in the contractual
institute, thus adopting a social function to it.

According to Godoy (2012, p. 111), there is no autonomous concept of social function,
including that of the contract. However, it can be reiterated that the social function of the
contract is, first and foremost, a legal principle, which is understood to the extent that it is
recognized as having the primary effect of imposing limits on contractual freedom, forthe sake
of the common good.

In other words, the social function of the contract, enshrined in Article 421 of the Civil
Code, is its foundation and limits, revealing that collective interests override private interests.?

In a similar way to what happens with property, the contract, once functionalized, also
becomes an "instrument for carrying out the constitutional project" (Negreiros, 2006, p. 208).
In this way, the contract begins to channel constitutional values, transmitting them to private
individuals in their business relations, so that the functionalization of legal situations can be seen
as a realization of the constitutional order.

In the words of Araudjo Juniorand Teixeira:

The social function of the contract causes important oxygenation in the institute of
the contract by presenting elements that seek to concretize the constitutional
guidelines of respect for people's existential interests and the promotion of a model
of pact thatis adequate to the constitutional dictates (Araujo Junio; Teixeira, 2014, p.
49, Free translation).

Therefore, in the current context, it is essential to observe the principle of objective
good faith? and the social function of the contract in the context of contractual legal relations,
in ordertoreconcile the individualinterests of the contracting parties with the collective interest
and the protection of the common good.

Therefore, the Federal Constitution gives Contract Law new contours. Through
constitutional values and precepts, human dignity, human rights and all the legislation
protecting the vulnerable must be preserved, with the aim of avoiding harm, both to the
contracting parties and to third parties.

1 Article. 421. Freedom of contract will be exercised within the limits of the social function of the contract (Free
translation).

2For Miguel Reale, "the constant value given to good faithis one of the mostimportant differences between the Civil
Code of 1916 and that of 2002, which replaced it" (Reale, 2003, free translation). According to Judith Martins Costa,
objective good faith is a "model of social conduct" to which each subject must adjust their conduct, [...] acting as an
upright man would act: with honesty, loyalty, probity [...], including consideration for the expectations legitimately
generated by their own conduct in other members of the community, especially at the other end of the obligatory
relationship (Martins-Costa, 2018, p. 411-412, free translation).
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By establishing that contracts must fulfill a social function, the Civil Code definitively
breaks with the outdated ideathat contracts are inflexible. To the extent that the contract must
be viewed from a social perspective, the personal, individual and private interests of the
contracting parties cannot override the interests of society.

It is important to note that the social function of the contract does not override classic
contractual principles, but rather complements and limits them. It can be said that the social
function of contracts aims to enhance private autonomy, with contractual freedom being
exercised within the limits of this function (Silva, M.; Silva, C., 2019, p. 38).

The freedom to contract takes on a new meaning, becoming an instrument for
enshrining the most cherished social values. In this way, "the freedom to contract no longer
belongs only to the individual; it is now a social value, which cannot be overlooked in the
contractual technique, under penalty of contradicting the major postulate of the social function
of the pact" (Xavier, 2006, p. 199).

In this sense, human and social interests must be considered when enteringinto a legal
transaction, guaranteeingthe precepts of the Democratic Rule of Law. According to Nalin (2014,
p. 115), with the social function of contracts, "the role of the business will is mitigated in order
to increase the value of the human person, in the figure of the contracting party and their
patrimonial and existential interests".

It is important to stress that the free expression of will remains, even in this new
contractual concept, an essentialelementin contract formation.

For Branco, the social function is "an instrument for controlling the content and value
adequacy of declarations of will". Thus, the principle of social function overrides the structure
of the contract, spreadingthroughoutall the stages, from drafting to fulfillment (Branco, 2006,
p. 382).

On the other hand, it is important to mention that provision 421 of the Civil Code was
amended by Law No. 13.874 of 2019, known as the Economic Freedom Law, inan attempttore-
establish a minimum level of stability in contractual relations, determining that the State,
through the Judiciary, should interfere in these relations only in exceptional situations.® The
amendment, however, is unnecessary, since it representsthe only possible understanding of the
contract in a capitalist system, which is already provided forin the constitution.

However, state regulation of private contractual relations is essential, both to ensure
the binding force of contracts and to guarantee the incidence of legal rules, including rules
protectingthe vulnerable, such as workers and consumers. The state should not be seen asthe
enemy of the freedomto contract, when, in fact, the presence of the state - and, consequently,
the law itself - is fundamental to ensuring the exercise of this freedom, avoiding the pathologies
that this freedom could cause in a state with extreme social inequalities.

Furthermore, it is indisputable that contracts are one of the main instruments for the
circulation of wealth. However, by regulating the interests of the party, it cannot be considered
an element of anotherdimension, detached from the social contextin which it is constituted.

3The amendment basically consisted of changing the term freedom to contract to contractual freedom, since itis the
content of the contract that must be limited by the social function. In addition, a single paragraph was added to article
421, in verbis "In private contractual relations, the principle of minimum intervention and the exceptional nature of
contractual revision shall prevail". (Included by Law No. 13.874 of 2019).
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Nalin (2008, p. 242) arguesthat "a contract detached fromits social function will always
carry with it anillicit object, since it goes against the legal orderand the constitutional purpose,
so as to renderit null, evenif nosanction is provided for".

In line with the constitutional precepts outlined in the 1988 Federal Constitution, the
private autonomy of the contracting parties must be conformed to the principle of the social
function of the contract, demonstrating that the parties "can do a lot, but they can't do
everything", and must respect each other (endogenous character) and third parties and society
itself (exogenous character) (Silva, M.; Silva, C., 2019, p.42).

As mentioned above, contractual theory in the post-modern environment is directly
influenced by the principles chosen by the Constitution to serve as a reference and orientation
forthe legalorder. The exclusive realization of the interestsof the contracting parties also makes
room forthe consecration of constitutional values to protect the interests of the community.

Itis at this point that we see the need for a re-reading of third-dimension contract law
in order to achieve other objectives, as will be analyzedin the following topics.

3 THE ENVIRONMENTAL CRISIS AND THE RIGHT TO AN ECOLOGICALLY BALANCED
ENVIRONMENT

Due to the processes and transformations brought about since the first industrial
revolution, coupled with population growth, the rise of consumerist industrialization and
intensive agriculture, the plot of a serious environmental crisis has been under dis cussion for
some decades now. There are currently signs that the planet's limits of sustainability are being
exceeded, causing economic, political and social damage, as well as damage to the existence of
life.

Capitalist society, which is totally focused on excessive consumption, has the
environmental crisis as the price to pay for its way of life. Natural disasters, lack of drinking
water, desertification, atmospheric, river and marine pollution, loss of biodiversity, among
others, are striking consequences of man's inconsequential action on nature. In this unpleasant
context, humanity - perhaps belatedly - has been searching since the end of the last century for
a solution that will provide a glimpse of more favorable horizons.

These concerns have received a great deal of focus in recent decades, through the
necessary national and international discussions on the subject, which have aimed to spread
environmental awareness in the face of the consequences resulting from the technological
advances made in the 20th century.

Faced with the current situation, in which concern forthe environment hasincreased as
its transformations have become more visible and constant, an attempt has been made to
rethink the human way of life, considering that it is necessary to make the instruments used to
satisfy the needs felt today compatible with the intention of maintaining a sustainable living
statusin the future.

Inthis way, concern for the environment occupies an extremely important place among
the priorities of the contemporary state, so that the various political, legal and economic
guidelines converge towards its protection, since protecting the environment has become an
unavoidable task (Xavier, 2006, p. 201).
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In his teachings, Canotilho (1999, p. 23) states that amongthe currentvalues of the Rule
of Law, alongside legality, democracy and sociality, is environmental sustainability .

The concept of sustainability has emerged as a way of guaranteeing human social and
economicdevelopment, but also with a propereye on environmentalissues. In this sense, Ayala
(2013, p. 253) argues that "human existence depends on ensuring simultaneous protection of
levels of economicdevelopment, but also levels of natural resource quality".

Concern for the environment was reflected precisely in Brazilian law through the
enactmentof Law No. 6.938/1981, the National Environmental Policy Law, where the obsolete
mechanisticand anthropocentricview of man was abandoned, observing that the preservation,
improvement and recovery of the environment are essential for the healthy existence of human
beings on planet Earth.

Subsequently, the Constitution of the Republic of 1988, with its strong democratic
inspiration, did not refrain from recognizing the importance of the environment, seeking to
protectit adequately. Analyzing Article 225 of the Constitution, it can be seen that every society
is entitled to a balanced environment capable of providing a healthy life. In other words, the
right to an ecologically balanced environment, as determined by the 1988 Constitution, can be
considered to be transindividual, one whose ownership cannot be specified, as it constitutes an
interestin the whole community.

Law 6.938/1981 provided the necessary impetus for protecting these rights, which are
neither public nor private, but belong to everyone. Similarly, in addition to authorizing the
protection of individual rights, which had traditionally been done, the 1988 constituent
legislator now allowed the protection of collective rights, in this case, the environmental good
(Silva; Teixeira, 2017, p. 1163).

Another point to note from the constitutional provision mentioned above is the
intergenerational nature of the right to an ecologically balanced environment, since it mentions
"presentand future generations".

Furthermore, by giving citizens the right to an ecologically balanced environment, the
Constitution makes it clear that preserving the environment is a guarantee of human dignity,
and any act that causes environmental damage must be immediately repaired and punished.

In this way, environmental protection takes on the tone of a strong duty. In agreement,
Braga Neto, Farias and Rosenvald (2017, p. 864) state that it is the Constitution itself that
explicitly conveys the duty of the Public Powerto defend and preserve the environment.

The understanding that the ecologically balanced environment is a right of Brazilians
and, moreover, of present and future generations, is well established, and the protection of the

4 Article 225: "Everyone has the right toan ecologically balanced environment, an asset of common use to the people
and essential to a healthy quality of life, imposing on the public authorities and the community the duty to defend
and preserve it for present and future generations".

(...)

Paragraph 2: "Anyone who exploits mineral resources shall be obliged to restore the degraded environment, in
accordance with the technical solution required by the competent public body, in accordance with the law."
Paragraph 3: "Conduct and activities considered harmful to the environment shall subject offenders, whether
individuals or legal entities, to criminal and administrative sanctions, regardless of the obligation to repair the damage
caused".
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environment, in all its aspects concerning human life, is also aimed at defending the quality of
life.

Itis worth noting, however, that while everyone has the right to an ecologically balanced
environment, everyone, whether public or private, has the duty to preserve it, because this
obligation is not the responsibility of the state alone. Therefore, maintaining a healthy
environmentis not a task that can be abstained from, but on the contrary, it is everyone's duty
and commitment (Silva, M.; Silva, C., 2019, p. 33).

According to Silva, M. and Silva, C. (2019, p. 32), jointaction by the state and society is
necessary to guarantee current and future generations a balanced environment that allows
human life to flourish.

The Federal Constitution, in article 170, item VI, already with a sustainable vision, states
that the Economic Order must observe the principle of environmental protection, thus
establishingthe need toalign development and the environment, understanding that the former
does not exist without the latter.

It is at this point that we realize that the aforementioned constitutional provision
addresses the true principle of sustainable development. However, in orderto enable effective
environmental conduct, combined with development, a balance must be struck between
consumption, production and natural resources (Silva, M.; Silva, c., 2019, p.1165).

The idea of what the environment represents and its importance for living beings is
clear, as is the incidence of vast aggression and damage experienced by society today.
Sustainable development therefore appears to be a necessary and irrefutable measure in this
context.

It is worth pointing out that environmental protection should not be seen as a way of
inhibiting development, but as a mechanism capable of providing rational and responsible
management of environmental resources.

Concern about sustainability results in a new market rationale, new methods and
parametersforeconomicdevelopmentand, of course, these movementsmust be accompanied
by changesin the application and understanding of the legal system itself.

The legal system influences and is influenced by the surrounding value and economic
context, and must follow parallel patterns and accompany common rhythms of change. In this
way, sustainable development, by reforming economictheories and creating growth paradigms,
generates substantial changesin the legal contextas a whole.

Inshort, having the right to an ecologically balanced environment meansthat economic
development must take the environment into account. However, this would not be enough
withoutinstruments to make it a reality (Araujo Junio; Teixeira, 2014, p. 47).

This is a time when man is challenged to find solutions to problems that he has tried to
ignore for centuries. It is imperative to look for ways to preserve and protect nature in order to
maintain life on Earth.

4 THE SOLIDARY FUNCTION OF CONTRACTS AS PROTECTION OF THE ENVIRONMENT AND LIABILITY FOR
ENVIRONMENTAL DAMAGE
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Faced with the current environmental panorama, as mentioned above, in which it has
become clear that human beings need to readjust their behavior in order to achieve an
ecologically balanced environment, the social function of the contract has unfolded into a
solidary function, demanding compatibility betweenthe interestsof the contracting parties and
the environment.

This topic is therefore divided into two parts: firstly, the main aspects of the solidary
function of contracts and, secondly, solidary liability for environmental damage caused.

4.1 The solidary function of contracts

The social function, according to the concept adopted here, advocates, above all, that
the obligations arising from contracts are valid not only because the parties voluntarily assumed
them, butalso becauseit is in society's interest to protect the legal situations generated by the
contract.

According to Hazan and Poli (2013, p. 45) "Contracting [...] accompanies the entire
economic process and is not detached from it, exertinga direct influence on the environment,
whether natural or artificial".

That said, introducing the environmental issue into economic development proposals
implies exploring new strategies and innovating existing models, as well as re-reading
contractual obligations in the light of social interests, especially with regard to the right to an
ecologically balanced environment.

In this way, given that contracts are closely related to the dynamics of the economy,
since they are the instrument through which the circulation of goods and services takes place
within the market, it is not difficult to understand how important it would be to align this
institute with policies to protect natural resources, so as to include clauses that address
ecological concerns.

As mentioned throughout the text, the contract must be an object for the promotion
and realization of social values, acting to provide benefits for living togetherin society, which is
only possible if there is a clear commitment to issues that are projected into the social
environment, among which we find the search for a better quality of life in society, that s, in
orderto provide sustainable development (Xavier, 2006, p. 202).

In this way, the third-dimension function of solidarity goes beyond the second-
dimension social function, showingitself to be a demand for sustainable development, with an
impact on the issue of protecting future generations.

In this context, the commitment of modern contractual theory to solidarity values is
evidentand, as Ulrich Beck (2011, p. 98) states "[...] nature cannot be conceivedwithout society,
society no longerwithout nature".

With the application of the solidarity function to contracts, the pact, in addition to
promoting the satisfaction of the parties that enterinto it and meetingsocial interests, must at
the very least refrain from having a negative impact on the environment.

In addition, the provisions that imprint an environmental character on the constitution
become conditioning factors for both state and private action, thus binding private autonomy,
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which is reflected in contracts and their solidary function, which must be attentive to the
impositions of the environmentallegal order (Xavier, 2006, p. 202).

Ina practical sense, Santos (2013, p. 115-116) exemplifies the possibility of applying the
joint and several function in the case of a construction contract, where the contractor
undertakesto build a house with a wooden structure, but the wood used in the constructionis
not duly certified. In this case, the author explains that "although the contract is being fulfilled,
its ultra partes effectivenesscompromisesit, since illegal deforestation causesnegative impacts
on the whole community".

What can be seeninthis example is that, as a result of a contract, there is environmental
damage that affects society as a whole, evide nce that shows non-compliance with the principle
of the joint function of contracts. The interests of the contracting parties cannot be satisfied by
fully externalizing the environmental cost. Any impact on the environment must be controlled
so as to harm nature and, consequently, society as little as possible.

Santos says that if the pact does not fulfill the essential functions of the common
environmental good, violating trans-individual rights or harming them, directly or indirectly, the
joint and several function of the contract is not fulfilled and, consequently, the instrument
can/should have its effectiveness challenged (Santos, 2013, p. 115).

Furthermore, as Borges points out, proposing a solidary function is not about
formulating an environmental concept of the contract, noris it about proposing an obsolescence
of the current understanding of this institute, but only about paying attention to the
environmentalvariable that exists in legal business (Borges, 2007, p. 97).

For this reason, Silva Filho adds that this need to highlight the related factor of the
environmentis due to the undeniable environmental crisis currently being witnessed, as wellas
being driven by the transindividual and intergenerational understanding of the right to an
ecologically balanced environment (Silva Filho, 2018, p. 326-327).

By seeking to open up communication between the business dimension that guides the
economicactivities of individuals and their relationship with the environment, the aimis to favor
an environmental ethic that presupposes that values of special fundamentality are observedin
private relations.

The inclusion of socio-environmental clauses in business agreements has a double
purpose: a) to foresee possible economic and legal risks that could affect the environment
through the object of the contract; b) to contribute to sustainable development and the
consolidation of the solidary function of contracts.

In this sense, if the solidary function of the contract is complied with, in addition to the
parties directly involved in the business relationship, society also gains as the holder of the trans-
individual right to an ecologically balanced environment.

In addition to verifying the existence of the solidary function of the contract and its
mandatory observance atall stages of the agreements, itis necessary to achieve fullapplication
of the principle, especially with regard to the possible damage caused by contractual relations.
Damage to the ecologically balanced environment as a legal asset gives rise to liability on the
part of the contracting parties.

4.2 Joint liability for environmental damage

54



FA \ Periddico Eletronico “Forum Ambiental da Alta Paulista”

j
AP Electronic Journal “Environmental Forum of Alta Paulista”

/
(
|
\

X
b

ISSN 1980-0827 — Volume 20, Number 3, Year 2024

The 1988 Federal Constitution guarantees the rightto a balanced environment, and the
need to protect it is directly linked to one of the fundamental principles of Brazilian law:
solidarity.

Environmental protection is everyone's right and duty, which requires legal solidarity
and ethical solidarity, including intergenerational solidarity, since the subjects are
simultaneously on both sides of the legal relationship. At the same time that they are active
subjects, they are also passive subjects of the same right and duty: they have a right and a duty
overthe same asset.

According to article 225, paragraph 3 of the Federal Constitution, conduct and activities
considered harmful to the environment will result in criminal and administrative sanctions for
offenders, whetherindividuals or legal entities, regardless of the obligation to re pair the damage
caused. Thus, there is triple criminal, administrative and civil liability, all independent, although
with reciprocal influences (Brazil, 1988).

In addition, article 14, paragraph 1 of Law No. 6.938/81> enshrined the system of
objective liability for the reparation and compensation of damage caused to the environment
and to third parties affected. Article 3, IV of the same law also states that a polluter is a natural
or legal person, whether publicor private, whois directly or indirectly responsible for an activity
that causes environmental degradation (Brazil, 1981).

In view of the provisions mentioned above, it is possible to extract the joint obligation
of offenders and polluters (debtors) to repair environmental damage in favor of society (the
creditor).

Transposing the ethical-legal duty of solidarity and the obligatory rule of joint liability to
the reality of contracts and their environmental repercussions, it can be seen that contracts
cannot be observed outside the social, economic and environmental contexts. The parties
cannot contract an environmentally damaging activity, satisfy theireconomicinterests and pass
on the negative consequences of the contract to the rest of society, externalizing the
environmental cost. Even if the contract satisfies theirinterests, the parties have to take care of
the environmentalimpact caused by the contract on the rest of the community (Borges, 2008,
p. 239).

As Santos (2013, p. 124) teaches, it is customary to hold only the contracting party
responsible for the environmental damage caused or the direct agent causing the pollution or
environmental degradation. However, the contracting party who benefited from the
environmental damage should also be held responsible, as they are also responsible for the
negative externalities of a contract to which they are an integral part.

In order to overcome the environmental crisis, it is necessary to overcome the
individualist ethic that marked the civil discourse in the 1916 code, as Hazan and Poli point out:

Discursive thinking needs to be incorporated to enable everyone to take responsibility
for global ecological events. The response to the ecological crisis demands

5 Article 14, § 1 - Without prejudice to the application of the penalties provided for in this article, the polluter is
obliged, regardless of fault, toindemnify or repair the damage caused to the environment and to third parties affected
by its activity. The Public Prosecutor's Office of the Union and the States shall be entitled to bring civil and criminal
liability actions for damage caused to the environment.
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responsibility in solidarity, centered on principles that go beyond the individualistic
sphere, which is still so dearto contemporary mankind (Hazan, 2013, p. 56-57).

The society that generated the ecological crisis did not have alterity or solidarity as
fundamental values. This collective responsibility is demanded on an ethical level, which must
stem from the combination of the ethics of solidarity and alterity - without which it is not
possible to consider nature and even human beings themselves as other subjects, but only as
objects - in order to be able to understand and seek a way out of the ecological crisis (Lima,
2006, p.81).

Furthermore, in the context of contracts, it is essential to understand that the
contracting parties have duties that go beyond those assumed solely between the parties, since
their agreement must not only not cause harm to society, but must also collaborate with
sustainable development. Therefore, one must go beyond the "essentially pathological concern
of the contract to turn to its promotional role; only in this way will a true interface between the
contractual universe and the environment be possible" (Santos, 2013, p. 57).

Contractors become key players in achieving the objectives of sustainable development, since
they have intheir hands animportantinstrument that suffers and exerts, at the same time, great
influence onthe economy. The limit established by the solidary function serves as an instrument
forachieving greaterobjectives that override private and publicinterests, as they involve diffuse
and timeless rights.

Therefore, it is argued that in order to achieve the goals of sustainable development, it is
imperative to apply the social and solidary function of the contract.

5 CONCLUSION

It was noted that the contract, previously marked by liberalism and individualism, being
the maximum expression of the autonomy of will, must be contextualized in a new constitutional
panorama, which adds to its market and economic function a social function and a solidary
function.

In this new context, contractual relations are now carried out through a new horizon,
where the pact must not cause damage to the community, since contractual freedom mustbe
exercised within the limits of the social function, nor to future generations, whose context
encompasses the solidarity function.

From this point of view, the environment and business relations should not be
separated. Protecting the right to an ecologically balanced environment must be the task of
society as a whole, involving society, the marketand the state.

It was also foundthat in order to achieve the objectives of sustainable development, it
is essential to apply the social and solidary function of the contract. In this sense, the contracting
parties become key players in achieving sustainable objectives, since they have in their hands
animportantinstrumentthat simultaneously suffers and exerts great influence on the economy.
The response to the serious environmental crisis will involve recognizing joint liability, where
the parties and, in general, society must be committed to protecting the right to an ecologically
balanced environment.
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Finally, it was found that sustainable developmentand the contractual phenomenonare closely
related: the contract can and should work as a useful instrument for achieving sustainability,
and, in addition, increase fruitful relationships between individuals and the environment,
relationships that should promote the implementation of constitutional values such as human
dignity and solidarity, especially if we consider responsibility towards future generations.
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