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Processos estruturais e meios alternativos de resolução de conflitos como soluções 

aos processos ambientais tradicionais 

 

RESUMO 

Objetivo - Apresentar e discutir alternativas viáveis que podem superar os obstáculos inerentes aos processos 

judiciais tradicionais e, em específico, às lides ambientais . 

Metodologia - Pesquisa bibliográfica, que consistiu na consulta da literatura e textos jurídicos doutrinários.  

Originalidade/relevância - Na seara ambiental, as formas tradicionais do processo civil não seriam adequadas: as 

características do dano ambiental exigem outra forma de pensar. 

Resultados - Foi possível entender que os processos estruturais se mostram mais apropriados para a resolução de 

litígios ambientais complexos, além de possibilitarem a flexibilização dos procedimentos adotados para o tratamento 

do problema. Já os meios alternativos de solução de conflitos na seara ambiental, previstos no artigo 8.º do Acordo 

de Escazú, consistem em mecanismos, como a mediação e a conciliação e a arbitragem, para resolver as controvérsias. 

Contribuições teóricas/metodológicas - A complexidade das lides ambientais demanda a superação dos entraves 

relacionadas às normas processuais tradicionais. Ademais, o uso destas alternativas aos processos judiciais 

tradicionais somente se mostrará efetivo se estiver condicionado à ampla participação, principalmente da sociedade 

e, em especial, dos grupos diretamente afetados pelo problema/objeto ambiental em questão.  

Contribuições sociais e ambientais - Os processos estruturais ambientais possuem o condão de trazer 

reformas/mudanças no status quo, porém esse potencial é pouco explorado por parte do poder judiciário.  Ainda, o 

uso dos meios alternativos de conflitos, conciliação, mediação e arbitragem, poderia ser um meio viável para superar 

obstáculos como a demora no processo tradicional e as disparidades, econômicas e sociais, entre as partes envolvidas. 

 

PALAVRAS-CHAVE: Acesso à justiça. Processo estrutural. Métodos alternativos. 

 

Structural processes and alternative means of conflict resolution as solutions to 

traditional environmental processes 
 

ABSTRACT  

Objective - To present and discuss viable alternatives that can overcome the obstacles inherent in traditional legal 

proceedings, specifically in environmental disputes. 

Methodology - Bibliographic research, which consisted of consulting literature and legal doctrinal texts. 

Originality/relevance - In the environmental field, traditional forms of civil proceedings would not be adequate: the 

characteristics of environmental damage require a different approach. 

Results - It was concluded that structural processes are more appropriate for resolving complex environmental 

disputes, in addition to allowing for flexibility in the procedures adopted to address the problem. Alternative means 

of dispute resolution in the environmental field, provided for in Article 8 of the Escazú Agreement, consist of 

mechanisms such as mediation, conciliation, and arbitration to resolve disputes.  

Theoretical/methodological contributions - The complexity of environmental disputes demands overcoming the 

obstacles associated with traditional procedural norms. Furthermore, the use of these alternatives to traditional 

judicial processes will only be effective if they are conditioned on broad participation, particularly from society and 

from groups directly affected by the environmental problem/object in question.  

Social and environmental contributions - Structural environmental processes have the potential to bring about 

reforms/changes to the status quo, but this potential is explored little by the judiciary. Also, the use of alternative 

dispute resolution methods—conciliation, mediation, and arbitration—could be a viable means of overcoming 

obstacles such as the length of traditional processes and the economic and social disparities between the parties 

involved. 

 

KEYWORDS: Justice access. Structural process. Alternative methods. 
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Procesos estructurales y medios alternativos de resolución de conflictos como 

soluciones a los procesos ambientales tradicionales 

 
RESUMEN  

Objetivo – Presentar y discutir alternativas viables que permitan superar los obstáculos inherentes a los 

procedimientos judiciales tradicionales, específicamente en controversias ambientales. 

Metodología – Investigación bibliográfica, que consistió en la consulta de literatura y textos doctrinales.  

Originalidad/Relevancia – En el ámbito ambiental, las formas tradicionales de procedimientos civiles no serían 

adecuadas: las características del daño ambiental requieren un enfoque diferente. 

Resultados – Se concluyó que los procesos estructurales son más apropiados para resolver controversias ambientales 

complejas, además de permitir flexibilidad en los procedimientos adoptados para abordar el problema. Los medios 

alternativos de resolución de controversias en el ámbito ambiental, previstos en el Artículo 8 del Acuerdo de Escazú, 

consisten en mecanismos como la mediación, la conciliación y el arbitraje para resolver disputas.  

Contribuciones Teóricas/Metodológicas – La complejidad de las controversias ambientales exige superar los 

obstáculos asociados a las normas procesales tradicionales. Asimismo, el uso de estas alternativas a los procesos 

judiciales tradicionales solo será eficaz si se basa en una amplia participación, en particular de la sociedad y, en 

particular, de los grupos directamente afectados por el problema/objeto ambiental en cuestión.  

Contribuciones Sociales y Ambientales – Los procesos ambientales estructurales tienen el potencial de generar 

reformas o cambios en el statu quo, pero este potencial es poco explorado por el poder judicial. Además, el uso de 

métodos alternativos de resolución de disputas —conciliación, mediación y arbitraje— podría ser un medio viable 

para superar obstáculos como la duración de los procesos tradicionales y las disparidades económicas y sociales entre 

las partes involucradas.  

 

PALABRAS CLAVE: Acceso a la justicia. Proceso estructural. Métodos alternativos. 
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1  INTRODUCTION 

 

Considering the importance of environmental protection and the need to ensure 

access to justice, this article aims to present and discuss viable alternatives capable of 

overcoming the obstacles inherent to traditional judicial proceedings and, more specifically, to 

environmental litigation. 

In Brazil, access to justice is recognized as a fundamental right and is enshrined in 

Article 5, item XXXV, of the 1988 Federal Constitution (CF/1988). In the environmental sphere, 

this right enables individuals to resort to the judiciary to monitor and review administrative acts 

of the public authorities, whether by action or omission, thereby ensuring that their rights are 

upheld (Ferraresi; Carvalho, 2011). For such right to be effectively realized, the efficient 

provision of judicial protection is required: procedural mechanisms must be adequate so that 

fair and reasonable decisions are rendered to rights-holders (Gonzaga; Labruna; Aguiar, 2020; 

Lucena, 2023). 

However, the right of access to justice is subject to several obstacles, among which 

those of a temporal, economic, and psychological nature deserve particular attention. 

Procedural delay in achieving the desired outcome constitutes a temporal barrier. Jud icial 

system is complex and allows for multiple avenues of appeal, while the limited number of judges 

and civil servants to respond to the high demand placed upon the judiciary are among the factors 

contributing to such delays (Pinho; Silva, 2020). 

Silva and Lunelli (2023) emphasize that, given the irreversible or difficult-to-remedy 

nature of environmental harm, time becomes a key element in the duration of judicial 

proceedings. The authors argue that environmental protection depends on the interpre tation 

that judges attribute to the legal text. They further note: "The disregard for due process in 

environmental cases constitutes a reiteration of inexplicable omissions from a legal standpoint". 

In addition to the time required for the resolution of disputes, another obstacle 

concerns economic constraints. Expenditures related to legal representation, court fees, and 

costs associated with the filing of appeals, among others, may be sufficiently high to constitute 

a barrier to access to justice (Pinho; Silva, 2020). 

High procedural costs, combined with temporal procedural barriers, ultimately hinder 

access to justice, such that financially vulnerable individuals may find themselves prevented 

from asserting their rights (Pinho; Silva, 2020). 

It is also necessary to mention obstacles of a sociocultural nature. The ‘legal capacity’ 

of each individual varies considerably according to their level of knowledge and schooling. In 

other words, legal capacity is related not only to a person’s financial conditions but also to their 

ability to identify their rights and potential violations thereof. Thus, an individual’s level of 

schooling may likewise constitute a barrier to access to justice (Pinho; Silva, 2020) . 

It is also worth mentioning the so-called "habitual litigants" (such as large 

organizations), who hold a clear advantage over "occasional" or individual litigants. Habitual 

litigants possess greater experience, as they simultaneously take part in multiple similar 

proceedings. In addition to benefiting from economies of scale and from the ability to spread 

risk, they are able to test different defense strategies to determine which are more likely to be 

accepted by the courts. Occasional or individual litigants, by contrast, are those with little or no 
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experience or contact with the legal system. It is evident that habitual litigants are in a more 

advantageous position than occasional litigants, who possess less knowledge and ultimately face 

psychological and cultural barriers (Pinho; Silva, 2020). 

In addition to the barriers previously mentioned, it is also important to identify the 

legal obstacles that hinder, or even render unfeasible, environmental damage remediation. 

Merely conceptual or normative issues, as well as the limitations on administrative, civil, and 

criminal jurisdiction spheres, contribute to preventing environmental harm from being 

effectively remedied (Felício; Silva, 2013). 

It should be emphasized that these obstacles disproportionately affect the poorest 

segments of the population (Browne; McKeown, 2021), whether due to a lack of knowledge 

regarding their own rights or to the inability to protect them. Moreover, even when su ch 

knowledge is present, insufficient financial resources may constitute an additional barrier, 

rendering access to justice ineffective in such cases (Dilay; Diduck; Patel, 2020; Pinho; Silva, 

2020; Pandiangan; Koeswidi; Silitonga, 2021). 

In the environmental sphere, the right of access to justice is enshrined in the Regional 

Agreement on Access to Information, Public Participation and Access to Justice in Environmental 

Matters in Latin America and the Caribbean (known as Escazú Agreement), adopted on 4 March 

2018 in Escazú, Costa Rica, to which Brazil is a signatory. Its purpose is to implement the rights 

of access to information, public participation, and access to justice in environmental matters in 

Latin America and the Caribbean (Bezerra; Tassigny, 2023; Sharman, 2023; López-Cubillos et al., 

2021). One of the objectives of this Agreement is to strengthen access to justice in 

environmental matters. Article 8 provides that each State shall guarantee access to justice in 

environmental issues, establishing legal procedures and enabling public participation in 

decision-making (UNICEF, 2020).  

At the national level, environmental claims may proceed within the administrative 

sphere (before environmental agencies that form part of the National Environmental System); 

in the course of a Civil Inquiry initiated by the Public Prosecutor’s Office; or through judicial 

proceedings before state or federal courts (Oliveira, 2022). 

Access to justice means that individuals possess legal instruments that may be used to 

obtain judicial control over potential violations of national environmental laws. Therefore, in 

addition to being directly related to public participation, it concerns the capacity of the public to 

compel the enforcement of environmental legislation (Ruppel; Houston, 2023; Parola, 2017) . 

Given the importance of the topic, for the preparation of this paper, a bibliographic 

review was conducted, an essential methodological step for the development of scientific 

research, as it allows for a more detailed understanding of the phenomena under examination 

and helps to identify possible inconsistencies or contradictions (Sousa; Oliveira; Alves, 2021). 

Accordingly, the relevant literature on the subject was consulted, together with doctrinal legal 

texts, which contributed to the formulation of the present study. Within the legal field, the 

purpose of a literature review is to survey available works, enabling the researcher to select 

those most pertinent to the inquiry and to deepen the corresponding theoretical understandings 

(Pinheiro; Francischetto, 2019).  

 

2  STRUCTURAL PROCESSES 
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Almeida and Aires (2022) argue that traditional forms of civil procedure are not suitable 

for resolving environmental disputes. According to the authors, although the purpose of judicial 

proceedings is the protection of rights, the particularities of environmental harm require a 

different way of thinking. Another argument raised by the authors is that traditional procedural 

mechanisms are designed to safeguard rights arising from individual situations, and are 

therefore inadequate for multipolar and complex litigation.  

In addition, the Judiciary frequently proves unable to adequately and simultaneously 

protect a group or a large number of individuals whose fundamental rights have been violated. 

In this regard, structural decisions constitute a means of resolving such claims, insofar as what 

is sought through structural adjudication is the implementation or restructuring of an 

organization that finds itself in a situation of structural imbalance, whether due to unlawful 

practices or to conditions that fall short of an ideal institutional standard (Bambirra; Brasil, 

2021). 

A 2018 study conducted by the National Council of Justice (CNJ), based on interviews 

with judges, identified a series of obstacles that ultimately compromise the procedural progress 

of collective actions: lack of celerity; complexity of proceedings and plurality of parties; 

procedural formalism and bureaucracy; difficulties related to enforcement; filing of individual 

actions for enforcement; insufficient training of court staff; lack of  infrastructure and excessive 

workload; shortage of specialized technical personnel; high evidentiary costs; lack of 

commitment by the parties; multiplicity of proceedings on the same matter; difficulties in 

producing evidence; and the use of collective actions for political purposes (Ribeiro, 2024). 

 Described issues reaffirm the existence of inherent limitations in traditional procedural 

mechanisms when applied to more complex disputes, such as those involving collective actions. 

Structural proceedings prove to be more suitable for the resolution of complex environmental 

litigation, in addition to allowing greater flexibility in the procedures adopted to address the 

underlying problem (Almeida; Aires, 2022). Litigation concerning the protection of fundamental 

rights that are structurally violated requires commitment and active engagement by the parties, 

as well as a judicial approach that enables judges to form their understanding without 

disregarding the different perspectives involved in the case (Bambirra; Brasil, 2021) .  

Structural proceedings originated in 1954 with the case Brown v. Board of Education of 

Topeka. On that occasion, the United States Supreme Court held that the admission of students 

to public schools based on a system of racial segregation was unconstitutional. With this ruling, 

the Supreme Court initiated a process that brought about profound changes in the U.S. public 

education system. The decision was subsequently applied in other cases, such that the United 

States Judiciary, through its decisions, implemented extensive structural reforms in certain 

bureaucratic institutions with the aim of ensuring compliance with specific constitutional values 

(Didier Junior; Zaneti Junior; Oliveira, 2020). 

Structural proceedings concept  arises when what is at stake is a violation or non-

conformity that occurs in a continuous and even structured manner, which may be exemplified 

as: (a) a situation of continuous and permanent unlawfulness; or (b) a situation of non-

conformity that, although lawful, does not correspond to what would be considered ideal. In 

other words, a structural problem emerges from a situation that requires restructuring or 
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reorganization (Didier Junior; Zaneti Junior; Oliveira, 2020). In this sense, structural actions are 

intended to correct failures that violate the rights and guarantees of a plurality of individuals. 

Such instruments demand complex solutions that cannot be defined by judges alone (Bezerra; 

Mota, 2023). 

In general terms, structural proceedings develop as follows: (a) discussion of a structural 

problem or situation of structured non-conformity; (b) pursuit of a restructuring of the problem 

situation, through progressive institutional changes; (c) development of a bifurcated procedure 

(identification of the problem and formulation of a restructuring plan); (d) procedural flexibility, 

including the possibility of adopting atypical forms of third-party intervention and executive 

measures; and (e) use of judicial cooperation and consensual mechanisms (Didier Junior; Zaneti 

Junior; Oliveira, 2020).  

Given the complexity and multipolarity that generally characterize structural 

proceedings, as well as the potential of judicial decisions to affect a large number of individuals, 

it becomes necessary to consider the admission of amicus curiae (Brasil, 2021), for example, and 

the scheduling of public hearings. At this point, it is worth noting that traditional forms of 

intervention are not sufficient to ensure broad participation in structural proceedings. In 

addition, it is important to adopt atypical means of evidence, already provided for in Article 369 

of the Brazilian Code of Civil Procedure (CPC/2015), as well as techniques of judicial cooperation 

(Didier Junior; Zaneti Junior; Oliveira, 2020). 

Bezerra and Tassigny (2023) describe structural proceedings as an instrument capable 

of transforming the systemic or structural problem of access to environmental information in 

the country. In the authors’ words, a comprehensive process is required, one that identifies such 

failures and calls upon the other branches of government to engage in dialogue with a view to 

realizing fundamental rights. According to the authors, through joint action among the 

Legislative, Executive, and Judiciary, coordinated by the latter, it would be possible to initiate a 

structural proceeding and alter this scenario of misinformation. Thus, the procedural flexibility 

adopted in structural proceedings, particularly with regard to the production of evidence, should 

be regarded as an intrinsic feature of environmental proceedings, as it would prevent such cases 

from being prematurely extinguished, enable a greater number of interested parties and 

technical experts to be heard, and thereby allow judges to conduct environmental disputes with 

greater efficiency.  

 

3  ALTERNATIVE MECHANISMS FOR RESOLVING ENVIRONMENTAL DISPUTES 

 

Alternative dispute resolution mechanisms in environmental matters are provided for 

in Article 8 of the Escazú Agreement, which establishes alternative mechanisms such as 

mediation and conciliation, among others, for the settlement of disputes (UNESCO, 2020). 

Paragraph 7 of that Article sets forth the possibility for the parties to promote mechanisms that 

are preliminary or alternative to traditional proceedings, bringing several benefits, such as 

preventing the escalation of conflict and enabling the achievement of solutions that are broadly 

accepted (Guanipa; Parola, 2023).  

Godoy and Neres (2020) and Alkhayer, Gupta and Gupta (2022) argue that the rationale 

behind advocating for the use of alternative dispute resolution mechanisms is to avoid excessive 
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proceduralism and formalism. According to the authors, growing litigiousness, cases 

accumulation, qualified personnel shortage, and structural problems within the Judiciary, 

factors that ultimately produce slowness and inefficiency, undermine cases process ing before 

the courts, compromise the principle of the ‘reasonable’ duration of proceedings, and prevent 

the ‘due process of law’ from being guaranteed to the parties. It should be emphasized that the 

‘reasonable time’ requirement must be understood as the  best possible duration necessary to 

adequately obtain a solution to the dispute, allowing for an effective conclusion consistent with 

the principle of access to justice (Godoy; Neres, 2020).  

Certain facts about the Brazilian Judiciary that affect procedural celerity were presented 

in the 2024 edition of the "Justice in Numbers" report. According to the study, there are nine 

judges per one hundred thousand inhabitants, which represents half the  number of judges 

found in European countries, where the ratio is eighteen judges per one hundred thousand 

inhabitants. The report also highlights the large number of single-judge courts: there are 1,908 

local jurisdictional units located throughout Brazilian judicial districts, each with only one first-

instance court division, and with competence to adjudicate all types of cases (Brasil, 2024) .  

That report also presents data regarding the Demand Response Index ( Índice de 

Atendimento à Demanda – IAD), which measures the system’s capacity to cope with the influx 

of new cases, and the Congestion Rate, which is used to assess the proportion of pending cases 

in relation to the total number of cases. Figure 1 shows the historical evolution of these 

indicators at the national level for the period from 2009 to 2023:  

 
Figure 1 – Demand Response Index and Gross and Net Congestion Rates * 

 
* Net Congestion Rate: excludes cases that are suspended, stayed, or provisionally archived. 

Source: figure extracted from Brasil (2024). 

 

Although the Demand Response Index (IAD) appears positive (99.2% in 2023), the data 

still show that the courts continue to face challenges in closing more cases than the total number 

of new filings and in reducing procedural backlogs. Among the figures pre sented in the report, 

it is worth noting that in the São Paulo State Court of Justice (TJSP), the congestion rate reached 

78.2% (Brasil, 2024). 

Thus, alternative dispute resolution mechanisms may have the potential to ensure more 

efficient access to justice (Godoy; Neres, 2020; Pandiangan; Koeswidi; Silitonga, 2021; 



 
   ISSN 2966-2931 - v. 22, n. 1, 2026 

 

e2509 
 

9 

Bittencourt; Toledo and Rocha, 2023). Lacerda (2021) identifies three of the main extrajudicial 

means of resolving environmental disputes within the Brazilian legal system: environmental 

mediation, environmental conciliation, and negotiation through the execution of Conduct 

Adjustment Agreements (Termos de Ajustamento de Conduta - TAC). However, it is also pertinent 

to include in this discussion the institution of arbitration, which is widely disseminated at the 

international level and used to settle environmental controversies between sovereign States 

(Coelho; Rezende, 2016). 

In line with what the authors have stated, the Brazilian new Code of Civil Procedure 

(Código de Processo Civil - CPC) was structured with the aim of fostering the use of alternative 

dispute resolution mechanisms. Article 334 of the CPC provides that, once the initial complaint 

complies with the essential requirements and is not deemed inept, the judge shall schedule a 

conciliation or mediation hearing (Brasil, 2015). Conciliation and mediation institutions allow the 

parties to resolve disputes independently and definitively, whenever possible, thereby 

contributing to a swifter resolution of claims (Ribeiro, 2024).  

Mediation may be either judicial or extrajudicial. Through mediation, a third party (or 

more than one) facilitates dialogue between the parties and assists them in identifying a solution 

to the dispute. All stakeholders involved in the conflict may take part in the mediation process, 

including Executive branch agencies, the Public Prosecutor’s Office, the Public Defender’s Office, 

directly affected individuals (when their identification is possible), and even third -sector 

organizations (Lacerda, 2021). 

Laosattaya (2020) and Gayo (2022) identify several advantages of mediation in 

comparison with traditional judicial proceedings, particularly with respect to cost, effectiveness, 

time efficiency, procedural flexibility, and the possibility of broader discussions grou nded in 

communication and collaboration, which fosters the empowerment of parties who become 

more actively engaged in the process.  

It is the role of the mediator to facilitate dialogue between the parties involved in the 

dispute, enabling them to reach consensus and to define the most appropriate solution for the 

case. It should be emphasized that, in environmental mediations, due to the non-disposable 

nature of environmental interests and their public character, any solution reached by the parties 

must comply with the applicable legislation, and the agreement may concern the manner in 

which the duty of reparation is to be fulfilled, always taking into account the best interests of 

those involved. To support the definition of solutions to the conflict, technical studies and the 

assistance of experts may be requested (Lacerda, 2021). 

If the mediation proves unsuccessful, a negative mediation record will be drafted, and 

the dispute will be redirected to be resolved through another method, typically through judicial 

proceedings resulting in a judgment issued by the court. However, if the  mediation is 

successfully concluded, a positive mediation record will be drawn up, which must be submitted 

for judicial approval, following prior consultation with the Public Prosecutor’s Office. This 

oversight exercised by the Judiciary and by the Public Prosecutor’s Office aims to ensure that 

the environmental legal interest has been safeguarded in the agreement and that the relevant 

legislation has been duly observed. Once approved, the mediation record acquires the force of 

a judicially enforceable title (Lacerda, 2021). 
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Bittencourt, Toledo and Rocha (2023) emphasize the importance of proper training for 

mediators so that conflicts may be resolved effectively. Among the reasons identified by the 

authors, the following deserve particular attention: efficiency in conflict re solution; subject-

matter expertise possession that enables the professional to understand the complexities 

involved; compliance with ethical principles; and the fact that a well-trained mediator has the 

potential to contribute to environmental access to justice.  

Conciliation shares many similarities with mediation. The main difference between the 

techniques lies in the manner in which dialogue is conducted: a conciliator assumes a more 

active role than a mediator and may, for instance, propose solutions. Accordingly, the 

recommendation as to whether mediation or conciliation should be employed will depend on 

the context of the dispute and on the relationship between the parties involved (Lacerda, 2021) .  

In São Paulo State, Decree No. 64.456 of 10 September 2019 (which revoked Decree No. 

60.342/2014) regulates the procedure for environmental infractions assessment and sanctions 

imposition within the State System for Environmental Quality Management, Protection, Control, 

and Development and the Proper Use of Natural Resources (SEAQUA). Together with Resolution 

No. 005/21 and Resolution No. 051/14, the decree established the State Environmental 

Conciliation Program within the Secretariat of the Environment. As noted by Zanquim Junior 

(2016), the program ensures that those subject to environmental penalties are afforded, in 

accordance with their rights, a conciliatory procedure carried out in decentralized venues 

dedicated to the assessment of environmental infractions. This regulation has conferred greater 

celerity to administrative proceedings, facilitated access to regulatory information, and 

contributed to the reparation of environmental damage.   

That decree provides that the procedure shall commence with an environmental 

infraction notice issuance, drafted either by the Environmental Military Police or by the 

Coordination for Inspection and Biodiversity of the Secretariat for Infrastructure and th e 

Environment. The person cited will be informed of the Environmental Infraction Notice and 

notified of the scheduling of a hearing termed an Environmental Assistance Session. At this 

session, the parties may execute an Environmental Recovery Commitment Te rm (Termo de 

Compromisso de Recuperação Ambiental – TCRA), where the restoration of environmental 

damage is feasible, or reach an agreement under the terms proposed, thereby producing an 

Environmental Conciliation (Zanquim Junior, 2016; São Paulo, 2019). 

Based on research conducted by Zanquim Junior (2016) in São Paulo State, in which 417 

Environmental Assistance Sessions were analyzed, the author found that 81 offenders executed 

the TCRA (19.42% of the cases), while 291 offenders entered into an Environmental Conciliation 

(69.78% of the cases). Furthermore, the author identified that, within the entire Environmental 

Conciliation Program of São Paulo State, a total of 2,490 TCRAs had been executed, accounting 

for 18.9% of the cases processed. In light of these data, the author concluded that the 

administrative procedure of the Environmental Assistance Session, together with the 

Environmental Conciliation Program, has the potential to produce effective results for 

environmental protection and restoration, in addition to constituting a swift procedure that 

promotes debureaucratization and enables, to the extent possible, environmental liabilities and 

degraded areas reduction, considering the diffuse nature of environmental goods (Zanquim 

Junior, 2016). 
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TACs execution currently constitutes one of the main negotiation mechanisms for 

resolving environmental disputes, with the Public Prosecutor’s Office as its principal user. A TAC 

is an agreement of extrajudicial legal nature entered into between legally entitled actors and 

individuals or legal entities that violate rights of a transindividual character (Lacerda, 2021).  

That instrument was first incorporated into the Brazilian legal system by Law No. 

8,069/1990 (Child and Adolescent Statute – ECA) for use in matters concerning children and 

adolescents. Subsequently, through Law No. 8,078/1990 (the Consumer Protection Code), 

paragraph 6 was added to article 5 of the Public Civil Action Law (Law No. 7,347/1985), providing 

that "the public bodies with standing may obtain from the interested parties commitments to 

adjust their conduct to legal requirements, subject to sanctions, and such commitments shall 

have the effect of extrajudicially enforceable titles" (Brasil, 1985). 

It is important to note that, through the execution of a TAC, it is not possible to waive 

the legal obligations imposed on the offender, particularly with respect to environmental 

reparation duty. That agreement is generally executed in the form of a negotiation between the 

entitled public authority and the offending party. Once executed, and given its nature as an 

extrajudicial title, non-compliance with the obligations imposed allows for the filing of an 

enforcement action, thereby compelling the party to comply with what has been agreed 

(Lacerda, 2021). 

Acting to enable and promote mediation and conciliation, the Judicial Centers for 

Conflict Resolution and Citizenship (CEJUSCs) help reduce the number of disputes and ensure 

access to justice, particularly for individuals in situations of greater vulnerability. Among the 

services offered to the public, pre-litigation and litigation mediation and conciliation hearings 

are noteworthy, in addition to walk-in assistance, through which appropriate guidance is 

provided (Duarte; Valério; Duarte, 2024). 

Arbitration mechanism allows the parties to select a trusted third party, an arbitrator 

with specialized technical knowledge, who will resolve the dispute, and whose final decision 

must be respected by those involved. This instrument is provided for in the  Vienna Convention 

for the Protection of the Ozone Layer, the United Nations Framework Convention on Climate 

Change, the Basel Convention on the Control of Transboundary Movements of Hazardous 

Wastes and Their Disposal, and the Convention on Biological Diversity (Coelho; Rezende, 2016).  

Although widely used in the international context, in Brazil this mechanism only began 

to gain strength with the enactment of Law No. 9,307/1996, when judicial confirmation of the 

arbitral award was no longer required. From then on, the arbitrator’s decision must be observed 

and complied with regardless of any judicial pronouncement (Coelho; Rezende, 2016) .  

Although it is an instrument of considerable relevance at the international level, its 

application within the national context remains subject to controversy. First, because under 

Article 1 of the aforementioned statute, a significant portion of legal scholarship understands 

that arbitration should only be applied in cases involving freely disposable property rights. 

Accordingly, it would not be possible to employ arbitration in environmental matters, since such 

matters concern rights over non-disposable public goods (Coelho; Rezende, 2016; Godoy; Neres, 

2020).  

However, it is important to note that, as occurs with TAC, widely used by the Public 

Prosecutor’s Office, arbitration may only be employed to resolve issues concerning the manner 
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or deadlines for complying with obligations related to environmental remediation. In this way, 

the non-disposable nature of the right to an ecologically balanced environment remains 

preserved, since arbitration will address only the formal aspects of compliance with such 

obligations (Coelho; Rezende, 2016). 

One final argument in favor of the use of arbitration in environmental matters concerns 

situations in which environmental damage also affects a specific group of individuals. In such 

cases, diffuse rights are simultaneously affected along with an individual right. Under these 

circumstances, arbitration could be considered a viable solution (Coelho; Rezende, 2016) . 

Moreover, Shao (2021) emphasizes that promoting transparency, ensuring the 

participation of affected parties, and appointing independent experts to take part in the 

proceedings may help alleviate concerns regarding the use of arbitration for resolving 

environmental disputes. 

Considering the foregoing, and with a view to ensuring procedural celerity so as to 

guarantee due process and a reasonable duration of proceedings for the parties, the 

aforementioned alternative dispute resolution mechanisms should be more frequently regarded 

as legitimate means for resolving environmental disputes.  

 

4  CONCLUSION 

 

Environmental disputes complexity requires overcoming the obstacles associated with 

traditional procedural norms. Structural environmental proceedings have the potential to bring 

about genuine reforms or changes to the status quo; however, this potential remains scarcely 

explored by the judiciary.  

Moreover, since environmental protection would constitute the ultimate objective to 

be achieved, the use of alternative dispute resolution mechanisms, conciliation, mediation, and 

arbitration, may offer a viable means to overcome obstacles such as delays inherent to 

traditional judicial proceedings and the economic and social disparities between the parties 

involved.  

However, the application of these alternatives to traditional judicial procedures will only 

be effective if it is conditioned on broad participation, particularly from civil society and, in 

particular, from groups directly affected by the environmental issue at stake, so that their 

demands and concerns are truly taken into account in resolving the conflict.  
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